Restricted rights in
times of COVID-19
The challenge of safeguarding health and civil liberties
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COVID-19
The emergence and fast spread of COVID-19 has posed enormous challenges for
most countries of the world, with the fallout still hard to gauge. Currently,
governments of the region have limited their work to essential activities only, all the
while taking restrictive steps to contain the virus that would have been unthinkable
just weeks ago: suspending rights and constitutional guarantees, curbing freedom
of movement and assembly, deploying security forces en masse, creating new
digital tools to survey and control citizens, and restrictions on access to public
information.
At Directorio Legislativo we appreciate that states must make every effort to protect
the health of their populations. However, we are equally adamant the state of
exception cannot under any circumstances become the new norm.
Any curtailment on freedom of movement, assembly, association and citizen
participation must necessarily meet strict criteria for responding to health needs
and be proportionate both in scope and duration. A rise in state surveillance and
control must, therefore, be carefully monitored, which itself demands an
unwavering public commitment to transparency.
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Levels of Restriction
The countries of the region have established different levels of restriction on the
rights of movement, assembly, association and expression. They range from
exhortations from governments to limit activities that may increase the spread of
the virus to suspending rights and constitutional guarantees. They can be classified
into four levels depending on their severity.
LEVEL 1
Social distancing
Ban on large gatherings (over 50 people).
Usually includes:
-closure of public spaces.
-school closures.
-restrictions on public transport.

LEVEL 2
Preventative obligatory isolation (“Quarantine”)
People must stay at home.
Only minimal and essential movement allowed
(with the exception of those providing essential
services)
The police monitor compliance.

LEVEL 3
Curfews
Any movement of public or private persons or
vehicles is prohibited at certain times or throughout
the day (with the exception of ambulances or vehicles
that provide essential services).
People who do not comply can be arrested or
detained.

LEVEL 4
State of exception
Constitutional rights and guarantees such as freedom
of movement, assembly and association, or the
inviolability of the home, are suspended.
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Restriction on the freedoms of
assembly, association and expression
One of the consequences of the compulsory social distancing measures applied in
the region is the inability of citizens to exercise their right to peaceful assembly or
demonstration on public roads (‘highway protests’). In some cases this is being
accompanied by the suspension of fundamental rights and guarantees, amid states
of exception.
The following table shows the countries in the region whose executive and
legislative powers have issued norms to restrict or suspend the right to assembly,
movement, association and expression.

Norm/s

Rights that are restricted

Decrees 260, 297 y 325

Freedom of assembly
Freedom of movement
Freedom of assembly (covers social and
political convenings and rallies,
demonstrations and strikes)
Freedom of movement

Supreme Decrees
4192 y 4200

Freedom of assembly
Freedom of movement
Ban against moving from one home to
another.

Supreme Decree 104,
Res. 208 exenta

Decree 420 y 457

Freedom of movement
Freedom of assembly

Decree 1017

Freedom of assembly
Freedom of movement
Freedom of association

# Fo rH ea l t hy
D e m o c ra cy

Norm/s

Rights that are restricted
Freedom of assembly
Guarantee that nobody shall be obliged to
change abode

Decree 594 y 611

Government agreement 6 y
presidential dispositions

Executive Decree PCM021-2020

Freedom of assembly
Freedom of movement
Freedom of association
Freedom of assembly
Freedom of movement
Right to the inviolability of the home
*The restriction to freedom of thought
that was included in the decree was later
shelved by the Executive branch.

Freedom of assembly
Freedom of movement, limited to adults
older than 65

Agreement

Decrees 472, 490, 505,
507 y 360

Freedom of assembly
Freedom of movement

Resolution 90

Freedom of assembly (includes social,
political and trade union gatherings)
Freedom of movement
Freedom of assembly
Freedom of movement
Rights to freedom and personal security
Right to the inviolability of the home

Supreme Decree
044/2020
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Decrees 23 y 29

Freedom of movement
Freedom of assembly

Decrees 134, 135, 138 y 142

Freedom of assembly
Freedom of movement
Freedom of association

Decree 4160

Freedom of assembly

Restrictions on access to public
information
As part of measures to deal with the health crisis, many countries in the region have
restricted access to public information by suspending relevant agencies and
deadlines for responding to public information requests.
In Brazil, meanwhile, the Supreme Federal Court has set a judicial precedent in
overruling a measure to this effect introduced by President Jair Bolsonaro, arguing
that, save for exceptional situations, government has a duty to ensure absolute
transparency in its conduct of public affairs. "The political participation of citizens in
a representative democracy is only strengthened in an environment of full visibility."
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Norm/s

Is access to public information
being restricted?

Decrees 298 y 327

Yes. All administrative deadlines for replying to
requests for information (RFIs) that are not linked to
the pandemic have been suspended until April 12.

Ministerial Resolution
0067/2020

Yes. All administrative deadlines on RFIs have been
suspended until April 15.

Provisionary measure 928,
from the Judiciary

Document Nº 252
from the
Transparency Council

No. The Supreme Federal Court overturned an
attempt by the Executive branch on March 23 to
suspend the right to access public information

No. But according to the Transparency Council there
will be an extension in response times to RFIs.
Meanwhile, a bill has been presented to allow the
complete suspension of deadline compliance in the
event of a state of emergency.

Decrees 593, y 599
IAIP

Yes. Administrative deadlines for RFI responses have
been suspended for the duration of the state of
health emergency.

Decree 21
IAIP

Yes. The work of the Institute for Access to Public
Information has been suspended, since it was
considered “non-essential”.
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Is access to public information
being restricted?

Norm/s

Yes, the Transparency and Access to Public
Information Law has been suspended until April 17.

Agreement

Consultative opinion
20-2020

Decree 137
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Yes. All administrative deadlines have
suspended, including deadlines for RFI.

been

Yes, all administrative procedures have been
suspended for the duration of the emergency.

This unique juncture of health, economic and
social crises not only reignites the debate about
the role of the State in general.

It also demands that we underline, once again, that there are
indispensable conditions that must be met for healthy democracy to
be upheld.
Civil liberties are regulated not negotiated. This is why an active
citizenry with the tools and resources to monitor the actions of the
State is vital. In this context, any rise in state surveillance and control
must necessarily be scrutinized closely - and matched by efforts to
build citizens’ capacity to contribute to this oversight.

